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"I shall watch with keenness the work of your Research Organization in evolving
banking practices compatible with Islamic ideas of social and economic life. The
economic system of the West has created almost insoluble problems for humanity
and to many of us it appears that only a miracle can save it from disaster that is not
facing the world. It has failed to do justice between man and man and to eradicate
friction from the international field. On the contrary, it was largely responsible for
the two world wars in the last half century. The Western world, in spite of its
advantages, of mechanization and industrial efficiency is today in a worse mess
than ever before in history. The adoption of Western economic theory and practice
will not help us in achieving our goal of creating a happy and contended people.
We must work our destiny in our own way and present to the world an economic
system based on true Islamic concept of equality of manhood and social justice.
We will thereby be fulfilling our mission as Muslims and giving to humanity the
message of peace which alone can save it and secure the welfare, happiness and
prosperity of mankind..."
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"It is therefore, respectfully prayed that the above case (PLD 2002, SC 800) may

kindly be ordered to be fixed for hearing at a very early date convenient to this
Honourable Court."
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In this spirit that this petition is being filed and the petitioner believes that Allah

and Prophet Muhammad (S.A.W) will be pleased with all those who will strive to
achieve this noble case and will be displeased who will show reluctant in the

matter.

It is therefore, respectful prayed that a declaration may be made to the effect that
interest (Ribah) in all its forms is Haram/prohibited in Islam and the Government
of Pakistan may be directed to take prompt measures for the eradication of the evil
of (Ribah) interest from the Islamic Republic of Pakistan.
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In view of the above, it is therefore, respectfully prayed that this Hon'ble Court
may graciously be pleased to issue direction to the respondents to implement
Avrticle 38-F of the constitution to eliminate "Riba" as early as possible to save this
country from the wrath of Almighty Allah.”
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Question 1:

What is the authoritative definition of the term Riba, in the light of commentaries
of the Holy Quran Is there any difference between Riba, Usury and Interest? Can
the term Riba be also applied to commercial and productive loans given by the
banks and financial institutions on the basis of Interest?

Question 2:

What is the definition of the term Qarz? Whether the term Qarz is synonymous to
the term "Loan"? In what meaning the term Qarz has been used in the Holy Quran?

Question 3:

Whether the expression 'Bai' &= or "sale” which has been permissible in the Holy
Quran has any relevancy with the present interest banking transactions? Whether
these transactions are covered by the term "Bai" a2 .?

Question 4:

Explain "Riba-ul-Fadl" with specific reference to its applicability in present day
banking transactions?

Question 5:

What is the "lllat" <= or legal cause of the prohibition of Riba? What is the
moral and legal aspects of its prohibition in the light of Quran, Sunnah of the Holy



Prophet and the views of Jurists of various schools of thought? Whether the legal
maxim ¢ Gac 5 Gsa 5 Alall x50 oS> can be applied in the case of Riba?

Question 6:

The criteria set by the Constitution for the Federal Shariat Court to declare any law
repugnant to Islamic injunctions, is the Holy Quran and Sunnah of the Holy
Prophet; in the presence of the clear injunctions of the Holy Quran and Sunnah of
the Holy Prophet what is the value of the views of contemporary Ulema regarding
the legality or illegality of any issue?

Question 7:

Can the prohibition of Riba be applied on non Muslims citizens of Islamic State
also? Can the prohibition of Riba be extended to the loans obtained from non
Muslim States while the fact is that the laws of foreign countries, their national
policies and international monetary laws are beyond the control of Pakistan?

Question 8:

What is your opinion regarding the permissibility or otherwise of indexation
keeping in view the devaluation and inflation during the period of borrowing with
specific reference to the juristic views of contemporary jurists.

Question 9:

What is meant by "Ra'as-ul-Mal" as appeared in the Holy Quran? It is fact that the
value of the paper currency has a trend of decrease in the inflationary situation. If a
debtor who has borrowed a particular amount of paper currency repays the same
amount to his creditor after a lapse of substantial time, the creditor can suffer the
effects of inflation. If he demands his debtor to pay more in order to compensate
him for loss of value, he has suffered, can this demand be treated as a demand of
Riba?



Question 10:

Are the current fixed return modes like Murabaha diminishing Musharaka etc as
used/practiced by the contemporary Islamic banks in line with the higher purposes
of Shariah? Whether these modes can be termed as real alternatives of Interest?

Question 11:

What are the objectives of Islamic finance? Does the modern Islamic finance fulfill
these objectives?

Question 12:

What is the Islamic alternative to the present discounting of bills? Are the modes
used/practiced by the Islamic banks for discounting are in line with the spirit of
Shariah?

Question 13:

Are the priority banking services given to current account holders in conformity
with the principles of Shariah?

Question 14:

If all transactions based on Interest are declared prohibited to Islamic injunctions.
What procedure will be adopted with regard to previous foreign loans, past
transactions and agreements with non Muslims and Muslims countries?

PAQK QA
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Any amount big or small over the principal, in a contract of loan or debt is Riba
prohibited by the Holy Quran regardless of whether the loan is taken for the
purpose of consumption or some production activity.
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1. A transaction of money for money of the same denomination where the quality

on both sides is not equal, either in a spot transaction or in a transaction based on
deferred payment.

2. A barter transaction between two weighable or measureable commodities of the
same kind, where the quantity on both sides is not equal, or where the delivery
from any side is deferred.

3. A barter transaction between two different weighable or measureable
commodities where delivery from one side is deferred.
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APPENDIX (1V)

Quotes on Riba

John Adams (Former US President lawyer, author, statesman and diplomat)

“Historically, usury was defined as any interest whatever on an unproductive loan. Our whole banking
system I have ever abhorred, I continue to abhor, and I shall die abhorring.”

Avristotle (Greek philosopher)

“The trade of the petty usurer is hated with most reason: it makes a profit from currency itself, instead of
making it from the process which currency was meant to serve. Their common characteristic is obviously
their sordid avarice.”

“Money was intended to be used in exchange, but not to increase at interest. And this term interest, which
means the birth of money from money, is applied to the breeding of money because the offspring resembles
the parent. Wherefore of all modes of getting wealth this is the most unnatural.”

Abraham Lincoln (Former US President)

“The money power preys on the nation in times of peace, and conspires against it in times of adversity. It
is more despotic than monarchy, more insolent than autocracy, more selfish than bureaucracy. It denounces,
as public enemies, all who question its methods or throw light upon its crimes.”

“The government should create, issue, and circulate all the currency and credits needed to satisfy the
spending power of the government and the buying power of consumers. By adoption of these principles,
the taxpayers will be saved immense sums of interest. Money will cease to be master and become the servant
of humanity.”

Barbara Tuchman (American historian and Author)

“No economic activity was more irrepressible [in the 14th century] than the investment and lending at
interest of money; it was the basis for the rise of the Western capitalist economy and the building of private
fortunes-and it was based on the sin of usury.”

Ezra Pound (American poet and critic)

“USURY is the cancer of the world, which only the surgeon’s knife of Fascism can cut out of the life of the
nations.”

Maria Theresa (Ruler of the Eastern Europe)

“Henceforth no Jew, no matter under what name, will be allowed to remain here without my written
permission. | know of no other troublesome pest within the state than this race, which impoverished the
people by their fraud, usury and money-lending and commits all deeds which an honorable man despises.
Subsequently they have to be removed and excluded from here as much as possible.”

Pope Clement VIII

“All the world suffers from the usury of the Jews, their monopolies and deceit. They have brought many
unfortunate peoples into a state of poverty, especially farmers, working-class people, and the very poor.”



Martin Luther (German professor of theology, composer, priest and monk)

“But the Jews are so hardened that they listen to nothing; though overcome by testimonies they yield not
an inch. It is a pernicious race, oppressing all men by their usury and rapine. If they give a prince or
magistrate a thousand florins, they extort twenty thousand from the subjects in payment. We must ever keep
on guard against them.”

George Stigler (US Economist and attained Nobel Memorial Prize in Economic Sciences)

“Why, when the economist gives advice to his society, is he so often coolly ignored? He never ceases to
preach free trade, and protectionism is growing in the United States. He deplores the perverse effects of
minimum wage laws, and the legal minimum is regularly raised each 3 or 5 years. He brands usury laws as
a medieval superstition, but no state hurries to repeal its law.”

Samuel Johnson (A poet, essayist, moralist, literary critic, biographer, editor and lexicographer)
“The synonym of usury is ruin.”
Julius Streicher (German Politician)

“We handed the most important belongings of our people — the railroads and the banks — to aliens who
2000 years ago had turned the temple into a house of usury. Back then there was a man who had the bravery
to drive out these scoundrels with a whip! If today a national socialist is seen with such a temple-whip, he’s
thrown into jail.”

Thomas Aquinas (Dominican friar, Catholic priest, and Doctor of the Church)

“The Jews should not be allowed to keep what they have obtained from others by usury; it were best that
they were compelled to worked so that they could earn their living instead of doing nothing but becoming
avaricious.”

Ezra Heywood (Philosopher, Human rights activists)

“The free-trade idea, logically applied, will abolish usury; and with usury will disappear the chief bone of
contention between labor and capital. But, just at this point, free-traders go over to the enemy; and many
writers on political economy, in flat contradiction of the essential principles of that science, have made
elaborate arguments to prove self-government in finance, impossible! What shall we think of men who,
having dethroned kings, demolished popes, destroyed slave oligarchies and assailed tariff monopoly, advise
submission to the most oppressive and dishonest of despotisms, Usury?”

Hilaire Belloc (Anglo-French writer and historian)

“But though Usury is in itself immoral, and justly condemned by every ethical code, its chief and worst
defect in the particular case we are now examining, the growth of Capitalism and its increasing proletariat,
is the centralization of irresponsible control over the lives of men: the putting power over the proletariat
into the hands of a few who can direct the loans of currency and credit without which that proletariat could
not be fed and clothed and maintained in work.”

John Maynard Keynes (American Economist)

“For at least another hundred years we must pretend to ourselves and to everyone that fair is foul and foul
is fair; for foul is useful and fair is not. Avarice and usury and precaution must be our gods for a little longer
still.”



Henry Ford Found of Ford Motor Co.

“The one aim of these financiers is world control by creation of inextinguishable debts.”

Balki Bartokomous

“I’m in debt. I am a true American.”

Yiddish (Jewish) Proverb

“Interest on debts grow without rain.”



APPENDIX (I11)
Summary of Reports of various Commissions and Committees
formed for Development of Islamic Financial System in Pakistan

A number of Commissions, Committees, Task Forces, Working groups, etc. were formed over the years,
which have contributed in thrashing out various issues at conceptual and operational level.

In this regard following is the list of some important reports/judgments
1. Report of the Panel of Economists and Bankers - 1979

2. Report of the Council of Islamic Ideology ( CII) on Elimination of Interest from the Economy
(1980)

Judgment of Federal Shariat Court (1991)

Commission for Islamization of Economy Report - 1992 (Hanfi Commission)
Commission for Islamization of Economy Report - 1997 (Raja Zafarul Hag Commission)
Judgment of Shariah Appellate Bench of the Supreme Court (1999)

Bankers Committee Report — 2000

Report of the Commission for Transformation of Financial System (CTFS) - 2001
Report of Task Force of the Ministry of Law — 2002

10. Report of Task Force of the Ministry of Finance — 2002

© o N o g &~ w

11. Report of Committee on Development of Financial Instruments & Standardized Documents — 2001.

Report of Council of Islamic Ideology clearly expressed that the elimination of interest is but a part of the
overall value system of Islam. It also mentioned that the true Islamic techniques to replace interest in the
banking are profit-loss sharing and Qard Hasan. However, it gave due recognition to difficulties that may
arise in changing the whole system to profit-loss sharing in one step and also the fact that there are certain
spheres where it may not be possible to use the system of profit-loss sharing. The Council, therefore,
allowed certain other methods like leasing, hire purchase, Bai-Muajjal, investment auctioning and financing
on the basis of normal rate of return with a clear provision for adjustment on the basis of actual operating
results. In order to ensure that these modes are not used as a back door for interest, the Report emphasized
that their use should be kept to a minimum and that their use as a general techniques of financing must
never be allowed. It further observed that lack of proper accounting practice due to illiteracy and tendency
to conceal profits on the part of the business concerns would act as a hindrance in widespread adoption of
the system of profit sharing by the banks.

The Federal Shariah Court in November 14, 1991 declared that a number of financial laws and practices
were repugnant to the injunctions of Islam and called upon the government and other concerned agencies
to take appropriate measures to bring them in conformity with the Islamic tenets by the end of 1992. The
FSC declared that various provisions of the laws held repugnant to the injunctions of Islam would cease to
have effect from July 1, 1992.

Hanfi Commission Report recommended Musharaka and Modaraba to be the basic forms of Islamic
financing to be used in the domestic financial sector and that steps should be taken to remove obstacles in
the application of theses modes. The general recommendations of the Report include:

)] Introducing a Law to prohibit interest,



i) Taking steps to create mass awareness about the new system,

iii)  Providing adequate training to the bank’s staff to apply these modes of financing in their operations,

iv)  Reinforcing the system of corporate audit

v)  Athorough re-appraisal of tax system and treating dividend paid on equity as at par, for tax purposes,
with profit paid on other interest-free finance,

vi) Recovery laws to be made more effective and stringent. The Report also recommended the
establishment of a permanent Committee consisting of Shariah experts and bankers to advise on
various aspects of Islamization of banking and financial system.

Raja zZafar ul Hag Commission Report recommended that a phased approach may be adopted for three
different types of transactions, namely private domestic, Government and foreign transactions, in that order,
without effective dates specified in the Act. The Act will provide the ancillary details toward the adjustment
and smooth transition to the new system; specifically it will provide for the manner in which the existing
arrangements will be converted to the new system, suggested alternative modes of financing, method of
settlement of Government liabilities etc., including mobilization of resources for retiring government’s debt
and constraints on its future fiscal operations. The report also recommended that State Bank of Pakistan be
accorded a special role in ensuring the effective administration of the proposed change to the new system.

Supreme Court Judgment:

The Government and some banks/DFIs preferred appeals to the Shariat Appellate Bench (SAB) of the
Supreme Court of Pakistan against the Federal Shariat Court’s Judgment. The SAB delivered its judgment
on December 23, 1999 rejecting the appeals and directing that laws involving interest would cease to have
effect finally by June 30, 2001. In the judgment, the Court concluded that the present financial system had
to be subjected to radical changes to bring it into conformity with the Shariah. It also directed the
Government to set up, within specified time frame, a Commission for Transformation of the Financial
System and two Task Forces to plan and implement the process of the transformation. The Court indicated
some measures, which needed to be taken, and the infrastructure and legal framework to be provided in
order to have an economy conforming to the injunctions of Islam.

In June 2002, the reconstituted Shariah Appellate Bench (SAB) of the Supreme Court noted that some
material issues were discussed in the earlier judgments but a final verdict was not given. Therefore, SAB
set aside the riba judgments of 1991 and 1999 and remanded the case to the federal Shariah Court for fresh
hearing, where it is still pending.

Work done by Commission for Transformation of Financial System:

The Commission for Transformation of Financial System (CTFS), constituted in January 2000 in State
Bank of Pakistan under the Chairmanship of Mr. I.A. Hanfi, a former Governor State Bank of Pakistan,
submitted two Interim Reports to the Government: First in October, 2000 and the Second in May, 2001.

a) The First Interim Report

The Report gave key features of Islamic Financial System. It recommended some prior actions for
preparation of ground for introduction of Shariah compliant financial system, which include:

» Creating legal infrastructure conducive for working of Islamic Financial System

« Launching a massive education and training program for bankers and their clients about features of the
Islamic Financial System



» An effective campaign through media for the general public to create awareness about the new system
and to gain their confidence

» Urgency of work to be done by the Task Force of Ministry of Finance — development of Shariah
compliant securities.

b) The Second Interim Report

The Second Interim Report includes Shariah compliant modes of financing, their Essentials, Model
Agreements for various modes to be used by the banks, guidelines for adoption of these modes for various
services being offered by the banks and the proposed legal framework for Prohibition of Riba and
introduction of Shariah compliant modes.

c) Final Report

The Commission submitted its final report, by joining together the above two reports, to the Government in
August 2001. The Commission also dealt with major products of banks and financial institutions, both for
assets and liabilities side, like letters of credit or guarantee, bills of exchange, term finance certificates (TFCs),
State Bank's Refinance Schemes, Credit Cards, Interbank transactions, underwriting, foreign currency
forward cover and various kinds of bank accounts. The Commission observed that all deposits, except current
accounts, would be accepted on Mudaraba principle. Current accounts would not carry any return and the
banks would be at liberty to levy service charge as fee for their handling. The Commission also approved the
concept of Daily Product and Weightage System for distribution of profit among various kinds of
liabilities/deposits. The CTFS suggested that its recommendations concerning the modes of financing, their
essentials and guidelines for conversion of banks’ services and products be circulated among banks,
financial institutions, trade bodies, etc. to help them prepare for the adoption of the new system when the
proposed law is promulgated. The Report also contained recommendation for forestalling willful default
and safeguarding interest of the banks, depositors and the clients. According to the Commission,
prior/preparatory work for introduction of Shariah compliant financial system briefly included creating
legal infrastructure conducive for working of Islamic financial system, launching a massive education and
training program for bankers and their clients and an effective campaign through media for the general
public to create awareness about the Islamic financial system.

Task Force of the Ministry of Law

The Report of the Task Force of the Ministry of Law comprises the Case History of the movement for
eliminating Riba from the economy, proposed ordinances and draft amendments in various laws or
provisions of laws and the record of discussions held during meetings of the Task Force. While the CTFS
had proposed one comprehensive seminal law namely, ‘Islamization of Financial Transactions Ordinance’
the Task Force proposed two separate draft ordinances namely ‘Prohibition of Riba Ordinance’ and the
‘Financial Transactions Ordinance’. However, it corresponds to the proposal by the CTFS that in case of
two separate laws, the same may be promulgated simultaneously to avoid any gap or dislocation.

Report of Special Delegation Sent by the Finance Minister

In order to gather experience on Islamic banking in some Islamic countries a delegation comprising
representatives of Ministry of Finance, State Bank and a renowned lawyer, was sent by the Finance
Minister to Malaysia, Egypt and Saudi Arabia in October-November, 2001 which met with experts in
Islamic banking and finance, religious scholars, central bankers and relevant Government officials.
According to the report, only Malaysia has a separate legal framework for Islamic Banking. An important
conclusion made by the Delegation was that the introduction of Islamic Banking System is a long process



requiring development of legal and regulatory framework, institutions, markets, and efficient and
appropriate practices. The Delegation suggested that Pakistan should follow the example of Malaysia,
Egypt and Saudi Arabia and adopt a dual/parallel banking system. The Delegation also observed that the
Government should be mindful of the following factors, which have so far impeded the development of
Islamic banking in Pakistan:

» Inadequate legal framework for Islamic banks

» Inadequate regulatory and accounting framework for Islamic banking

» Ineffective enforcement of contracts and inefficient system for early recovery

» Ineffective code of conduct for professionals

» Absence of Shariah audit in financial institutions

» Absence of Shariah Supervisory Boards in banks

* Non-availability of Shariah compliant government securities

» Lack of research and development in the field of Islamic finance and economics
» Inadequate training to the staff of SBP and banks

» Disoriented education system devoid of Islamic principles

» Lack of public awareness about Islamic economic system

» Adoption of free market economic (capitalistic) policies

» Social and Cultural factors

»  Weak Political resolve of successive governments for Islamization of Economy
Report prepared by Task Force of the Ministry of Finance

The Task Force of the Ministry of Finance in its Report concluded the following:

"The Task Force, after carefully considering a series of financial data of the Government, the available
assets and their remunerative capacity has come to the conclusion that the outstanding government debt
cannot be securitized against the pool of the existing assets and a Mutual Fund based there on. The
privatization program, which is one of the possible ways of reducing the debt burden, is another
complication in the process. It further complicates the possibility of converting GOP borrowing into Islamic
modes of financing".
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